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ADC 31 July 1950
Legal ctaff ‘

Reguest for Opinion Beparding Implications of Certain Tcets of
fovict Laterisl.

1, In yow memorandum of 24 July 1950, you have railsed the
guestion ol poesiltle courercial benefite which may be acquired by
& private reccarch contractor ifesting the materdsl, and possible
eritiels: that oight be leveled at the Agency by his corpetitors.

2. Normelly, the Cowermment prot-cts itself againct a charge
of this mature by corpliance with the appropriate statutes wich
require public advertising except 1. cortalin cases. Among otlcr
excepltlions, advertiging s not required where the service rendered
is provided by & undversity, college, or otier educational inctitu-
tion, where it is impractical to segure corpetition, or wicre it is
deternined that the work should not be publicly dieclosed. It ie
assred that there is ¢ dofladte security factor present wnd Jolluwre
to advertise can I Justilied on t1is basis.

3s In making the tests, of course, it s;pwars to us that theze

iz no posslble way in which we can deny the anelyst some subjcetive
Improverent in his teehnicesl knowl dpe 1 the nmaterisl or its fabrie-

- cation possesses anylli’ o new ‘o the art or at least wiknown to the
tepter. Sublect to this limitation, we can restrict any clear uce
in the corsercial field that would be prejudiclal to corpetitors.
Provided the uatoriel hae any quality which would reguire security
sontrol, it could be classified with a clear understanding in thac
vesearch or testing sgreanent that 1L was the property of the Govarme
aent and use in the co mereinl fleld would be prohiblted,

he In amalyzing the maie fal, it ir perfectly pousille, amd
perhaps should be anticlipated, that some patentatle irprovesent say
oecur to the analyet. In this eventy we ghould obdain title 4o the
new invention, or retaln o shoperight i It could be eventually ex-
ploited in co nercial production, and we arc net inderested in pur-
manent ownership,. An Interds restriction on conmerclel uge could be
achleved by placing the patent appli-ation under secrocy ordur in the
Patent Office. In elther case, the prime conslderation is securilby.

5. In concluslon, whiere a security elasent is present, there is
clear legal Justification for nepotiating the conbract witloul ad-
vertising. If there iz no security problem, tiere is o Jeopard;y io
the Agenty, and we sghould observe normal requirements for pakine the
work publicly available on the lowest bid,
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